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Cnpoc Ha NnpaBo U AUCNO3UTUBHOCTb PeryiMpoBaHus:
3KOHOMMUYECKUIA aHanu3 npasa’

B HacTosiLLel cTaTbe € NO3MUMIA TEHEHUS «MPaBO M 3KOHOMUKA» NpeanaraeTcs
paccmarpvBaTb NpaBo Kak 651aro, NogyMHAIOLLEECH 3aKOoHaM crnpoca 1 npeg-
NoXeHus1. ABTOp aHanM3npyeT B3aMMoLeNCTBUE MEXTY yHaCTHMKamMn 060poTa,
NCNOMb3YIOLLIMMWN HaLMOHanbHOE NpaBo, U TEMU, KTO €ro NpoM3BoauT (3aKOHO-
JaTenu, Cyabu, y4eHble-npaBoBebl), Kak CBA3b N0 MOAENWN «CNpoc — MNpensio-
XXEeHUe», Npu 3TOM AMUCMO3UTUBHOCTb UMW OTCYTCTBUE UBNIULLHEN 3aperynmpo-
BaHHOCTM BKYMe ¢ 30EKTUBHOM CyeOHON 3aLlMTON OKas3bIBaOTCA KIIKOYEBLIM
hakTopoM, NpeponpenensoLmmMm cnpoc Ha npaeo. [paeo, No Mbicnn aBTopa,
KaK BCAKOe Nny6rinyHoe 651aro, Bcerga npons3BoanTcs He B TOM 06bemMe, Kak OHO
peasnbHO HYy>XHO 060POTY, & B 3HAYUTESNIbHO MEHbLLEM, T.€. CNPOC Ha NpaBo BCer-
Ja BbllLe, 4eM ero npegsioxeHune. B oTBeT Ha HeOQONPOM3BOACTBO Mpasa yyacT-
HUKN 060pOTa MOMYT He TOSIbKO MOKOPHO B3MpaTh Ha TEKYLLYIO CUTyaumio, HO
TaKXe B CUITy HEKOTOPOWN 3M1acTUYHOCTU crpoca Ha hopmann3oBaHHOe npaso
HaxoOuTb EMy anbTepHaTUBbI: OT YX04a B CTOPOHY HEMPAaBOBbLIX, MaBHbIX 06pa-
30M KOPPYMLUMOHHbIX, MOCTPOEHUIM 0 CBOpaYMBaHNS 0ENOBOM U MHOM aKTUBHO-
CTW, nognexawlen pernaMmeHTauumn npasom, UM obpatleHms K MHOCTPaHHOMY
npaeBy Kak CybCTUTYTY HauMoHasibHOro npasa. [MogobHble ansTepHaTUBHbIE
NPaKTUKK NOPOXOAIOT N3OEPXKKM HE TONBbKO A1 y4aCcTHMKOB 060poTa, HO 1 Ans
HaUMOHanbHbIX NPaBUTENBCTB, B KOHEYHOM CYETE COKpallas 3Ha4YMMOCTb Ha-
umoHanbHoro cyesepeHuteta. O6palleHne y4acTHUMKOB 060poTa K MHOCTPaHHO-
My MpaBy TakXe NOAYNHAETCA SKOHOMMUHYECKOW NOTMKE TEOPUMN CPaBHUTESNbHbIX
NPEeMYyLLIECTB, MPUYEM YEM AanbLLe, TeM 60sIbLLE pacTeT pa3pbiB MeXay npen-
NOXEHWeM npaBa NPOABUHYTbIMM MpaBonopsgkamu u aytcargepamn. Cnpoc
Ha nNpaBo B NIO60M criyyae 6yaeT yOoBIeTBOPEH, BOMPOC — KaKOM LIEHOW, Kaku-
MW CPEACTBAMMU U B KAKOW HOPUCOUNKLNN.

Krto4eBble ¢/ioBa: Crpoc Ha Npaso, AUCTIO3UTUBHOCTb, PEry/IMPOBaHNe, 3KOHOMUHECKUI aHan3
npasa, 6€3B03BpaTHbIe NoTepU, KOPPEKTUPYIOLLME HATIOMM, KOHKYPEHLMS NPaBornopsakoB

Aesmop svipaxcaem oepomuyro 6nazooaprocms C.B. Asdawesoii 3a demanvHeliuiue Kommenmapuu, 64a200aps Ko-
mopoim cmamas 6viaa cyuecmeenno nepepabomana, C. JIaHko8y 3a o0cysucdeHue omoeabHbix 60npoco8, Hauleoulux
ompaxcenue 6 cmamoe, a makyce A.I. Kapanemosy, E.B. Manogheesoii u yuacmuukam 60pkuiona no 4acmuomy
npasy axyremema npasa HUY BIIID (Mockea, 16.03.2016) 3a évickasanuble 8 X00e 0opabomku cmamou 3ame-
YAHUSA U NPEONONCCHUSL.
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Demand for Law and Enabling Structure of Regulation:
Economic Analysis of Law

Laws, regulations and the law itself might be viewed from economic analysis of law standpoint as a
type of any non-material goods, thus there is a demand for, and supply of, law. Repeating interactions
between market actors who employ domestic law to structure their commercial transactions or to deal
with national regulators is essentially similar to demand-supply model whereby market participants
form their demand for better quality law and legislatures, regulators or judges provide some supply
quantity. In this model, enabling element of legal rules for private law and coherence and predictability
for public laws and regulations are the key factors, as the author argues, which determine the demand
side. Law and regulations as being a public good have the feature of other public goods: inadequate
level of production, that is to say supply side should be characterized by low quantity supplied and
lesser elasticity of supply. This underproduction of law coupled with comparatively high elasticity
of demand for law leads to various externalities: market players may switch into non-legal rules
and practices (corruption, organized crime, assessing probabilities instead of rely on predictable
rules) or migrate to foreign jurisdictions and seek for other — foreign or non-state — enforcement
institutions. These alternative practices suppress demand for law further and create new costs for
domestic jurisdiction. The only way to win in regulatory competition — as the paper states — is to
stimulate demand and increase quantity supplied, i.e. to create a number of incentives for broader
application of domestic legal system by local actors and to prevent migration of business activity into
foreign jurisdictions. The theory of comparative advantage and ideas of regulatory arbitrage teach us
that the demand for law will be satisfied in any case, the only question is where and how, by which
means — domestically or abroad. Therefore national governments should provide adequate quantity
of law supplied, otherwise they are facing the risks to their sovereignty. Yet another option to increase
utility from the law is to decrease deadweight loss caused by mandatory rules within private law and
excessive regulations in the domain of public law: since mandatory rules in this paper equated with
correcting taxes (Pigou taxes), increasing enabling structure of law must lead to greater consumers’
surplus and eventually to higher utility from domestic law employed by market participants.

Keywords: demand for law, enabling norms, regulation, economic analysis of law, deadweight loss, correcting taxes, regulatory
competition

1. BBepgeHue

JAMCIIO3UTUBHOCTH OOBIYHO paccMaTPUBACTCS B POCCUIICKOM I0PUANYECKON IUTepaType
KaK OTJIMYMUTEJIbHAST YepTa MEeToa IPaBOBOT0O PETYINPOBAHNS, CBOMCTBEHHOTO YaCTHO-
My IIpaBy', €CJIM He cKa3aTh 0OJIblle — KaK XapaKTepHasl YepTa BCEr0 YaCTHOIIPABOBOTO
BooO11e. OnHAKO YpOBEHb AUCIIO3UTUBHOCTU B OOJIbINIEH UM MEHbIIEH CTeIeHU — Be-
JINMYMHA, TTOABIIKHAS KaK BHYTPH YaCTHOTO IpaBa (OHa MOXKET CYIIICCTBEHHO pa3IndaTh-
CsI OT UHCTUTYTA K MHCTUTYTY WJIU C TEUCHUEM BPEMEHM), TaK U B ITyOJUYHO-TIPABOBBIX
WHCTHATYTaX, OCOOCHHO €CJIM OHU TaK WJIM MHAaJYe CBS3aHBI C PETYJIMPOBAHUEM UMYIIE-
CTBEHHBIX OTHOINCHMI. TeM caMbIM OUCIIO3UTHUBHOCTH PETYIMPOBAHUS, ITYCTh OHA M

! Cm.: Skoenes B.D. [paxcoancko-npagoeoii Memoo pecyaupoganus 00uecmeeHHbIXx OmHoueruil. 2-e uzo., don. M.,
2006. C. §2—180.
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